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Protecting an NHS contract in the event a Contractor passes away 

The most valuable asset a dentist will own as part of their business will 

likely be the goodwill of their practice. If their practice carries out NHS 

work, this will be in the form of a General Dental Services Contract (“GDS 

contract”) or a Personal Dental Services Agreement (“PDS agreement”). 

The goodwill associated with the NHS patients will be dependent on the 

practice continuing to hold an NHS contract.  

 

We have recently had a number of enquiries from dentists asking the best 

way to protect their NHS contract in the unfortunate event that they die. 

This will be an important consideration to many dentists, particularly when 

they are supporting a partner or family and want to ensure they are well 

looked after and financially secure.  

 

1. Dentists Act 1984 and eligibility 

 

Section 38 of the Dentists Act prohibits individuals who are not registered 

dentists or registered dental care professionals from carrying on the 

practice of dentistry. This can cause difficulty where a sole practitioner 

passes away, as it may not always be possible for a dentist to step in to 

take over a functioning practice.  

 

An exemption to this rule does exist in section 41(4) of the Dentists Act. 

This states that the personal representatives, surviving spouse/civil 

partner, children, or trustees on behalf of his spouse/ civil partner or 

children can carry on the businesses of dentistry for a period of three years 

following the death of the practitioner.  

 

However, the issue still remains, what happens to the NHS contract? 

 

2. Sole practitioners 

 

If the contract is owned by a sole practitioner, there is a danger that the 

death of that sole practitioner will bring the NHS contract to an end, and 

therefore the associated goodwill will be lost.  

 

Both the GDS and PDS Regulations, which underpin GDS and PDS 

contracts, outline the specific process that should be followed in the event 

a sole contractor passes away. See paragraph 65 of schedule 3 to the GDS 

Regulations and paragraph 63 of schedule 3 to the PDS Regulations.  
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After a 28 day period following the death of a single handed contractor a 

GDS contract or PDS agreement will terminate automatically. (Prior to 

March 2014 this was a 7 day period).  

 

The personal representatives (“PRs”) of the deceased contractor will be able 

to prevent automatic termination of the contracts if they inform the Local 

Area Team (“LAT”) (now integrated into “Regional Teams”) of the death of 

the contractor and; 

 

a) agree, in writing that the contract should continue for a further period 

(although this cannot be greater than 6 months following the end of 

the above mentioned 28 day period); and 

 

b) the PRs confirm, in writing, to the LAT that there are “employing  or 

engaging one or more dental practitioners to assist in the provision 

of dental services under the contract through or period for which it 

continues .”  

 

If the LAT are of the opinion that another contractor wishes to enter into 

the NHS contract, in respect of mandatory services provided by the 

deceased contractor, then the 6 months period mentioned above can be 

further extended, although this extension cannot exceed 6 months.  

 

Please note LATs are under an obligation to consider whether the primary 

care dental services need to be procured within the continuation period. 

 

3. Partnerships and multiple signatories 

 

GDS Contracts 

 

If a GDS contract is held by a partnership, and one of the partners were to 

die, the contract would be transferred to the remaining partner (as a sole 

contractor) or partners. Notice must be given to the LAT of the passing of 

the deceased as soon as reasonably practicable. Following this it can also 

be possible to bring in an additional partner, if required.  

 

In the event a contractor changes from a partnership to a sole provider (as 

a result of the death of a partner) then NHSE will consider whether the 

individual is able to meet their obligations under the contract and handle 

the work load.  
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It is important to note that in the absence of a partnership deed stating 

otherwise, the default legal position is that on the death of a partner, a 

partnership does dissolve. It is vital therefore to have a partnership deed 

in place outlining what happens in the event a partner passes away. GDS 

contracts may contain provisions that state the contract terminates in the 

event the partnership holding the contract dissolves.  

 

In the event a partnership does dissolve, it can be possible for the contract 

to continue under the name of one of the former partners. The LAT should 

be notified of the intention for the contract to be carried on by one of the 

former partners, in writing, within a document signed by all the current 

partners, with at least 28 days of notice.  

 

PDS Agreements 

 

A PDS agreement cannot be held by a partnership, however where there 

are multiple signatories to a PDS agreement, it may continue with the 

surviving signatories if notice is given to the LAT of the death of the 

signatory by the remaining signatories as soon as reasonably practicable. 

Whether this happens is however in the discretion of the LAT as there is no 

automatic right to continuation.  

 

4. Eventual sale or transfer of an NHS Contract  

 

Eventually it may become necessary to “sell” the NHS contract (separately 

or as part of the sale of a whole practice) to another dentist. This could be 

a requirement under a will or the beneficiaries of the estate may choose to 

do this later down the line.  

 

A novation of the NHS contract can be agreed with the consent of the LAT, 

the deceased contractor’s legal advisors and a buyer, however this can 

trigger a requirement to publically tender the contract.  

 

It is important to note that NHS contract cannot be transferred directly from 

person to person and so alternative mechanisms are used to facilitate the 

“sale” of a contract (if a novation is not carried out as above).  

 

For more information on the options available please contact us.  

 



 
 

4 
 

 

5. Alternative methods to protect an NHS contract if you are a 

sole contractor 

 

In order to protect an NHS contract, sole contractors may consider entering 

into nominal partnerships or incorporating.  

 

There will be legal and tax implications related to the both of these options 

and therefore advice should be sought from both a solicitor on the benefits 

and risks of each, and from a specialist legal accountant.  

 

Nominal partnerships 

 

As stated above, an NHS contract held by a partnership may transfer to the 

remaining partner, or partners, on the death of one of the contractors.  

 

A nominal partnership is entered into for the sole purpose of protecting the 

NHS contract.  

 

A specifically tailored partnership deed is required outlining the basis on 

which this partnership operates, the basis of the ownership of the NHS 

contract and the terms in which the contract will be transferred to the 

remaining partner. 

 

Incorporation and NHS contracts held by companies limited by 

shares 

 

The Dentists Act 1984 stipulates that a body corporate (i.e. a company 

limited by shares) will commit an offence if it carries on the business of 

dentistry at a time when the majority of its directors are not persons who 

are either registered dentists or registered care professionals.  

 

NHS contracts can be held by limited companies (as long as they meet 

eligibility criteria).  

 

 For GDS contract this is that the majority of directors are dentists (as 

above).  

 For PDS agreements the above condition must be met, and there are 

additional restrictions on shareholders in the company.  
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A company will continue to be a contractor following the death of a director 

or shareholder. The difficulty is that the death of a director, or sometimes 

shareholder, may mean the company may no longer be eligible to hold an 

NHS contract, engage in the business of dentistry or is unable to function 

(as it has no directors).  

 

Where a NHS contract is held by a company limited by shares, NHSE, should 

be notified of the death of a performer, member (i.e. a shareholder), 

director, chief executive or secretary.  

 

Following this notification the NHSE will identify whether the company is 

still eligible to hold the NHS contract. 

 

The most recent NHS policy states that if the company is no longer eligible 

to hold the contract, and the issue is not rectified in accordance with any 

provisions allowing rectification within the GDS contract, then the 

Commissioner must terminate the contract. This is contrary to the 

terminology used within the GDS contract, which states it may terminate  

 

Unfortunately it is not clear what action NHSE would take. However, the 

best approach would be to ensure that the company does not breach the 

above terms. It is vital to ensure a company is set up in a manner that 

ensures the survivability of NHS contracts held by the company, in the 

event a director or shareholder were to die. This is also something that 

should be considered for companies carrying out private work as there are 

general restrictions, as outlined above.  

 

6. Care Quality Commission 

 

Please note registrations with the Care Quality Commission (“CQC”) will 

need to be amended as partnerships form/ are dissolved or as practices 

incorporate and it is vital to consider whether the correct registration is in 

place.   

 

Where the deceased is a registered manager, or a nominated individual 

(where the provider is a company) a new person will need to step in to take 

this position. 
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7. NHSE guidance 

 

The NHS “Policy Book for Primary Dental Services” released in January 2016 

provides further information on the process involved and can be located 

here.  

 

8. Further Assistance 

 

Please get in contact if you would like assistance in relation to any of the 

above, or if you require advice regarding any of the following: 

 

 Practice incorporation 

 The purchase or sale of dental practices 

 CQC registration 

 Company documentation e.g. Shareholder Agreements or Tailored 

Articles 

 Enforcement action taken by NHSE or the CQC 

 Partnership deeds 

 

This article was written by Adam Siwak (Solicitor) at 

Lockharts Solicitors.  

For further information, please contact us on: 

T: 0207 383 7111 

E: csd@lockharts.co.uk 

W: www.lockharts.co.uk  
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Policy, legislation and regulations can change over time. This article was accurate at the date of publication/review, but in all 

instances up to date legal advice should be taken in relation to your matter 
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